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FILED
10-13-2020
Clerk of Circuit Court
Sawyer County, WI
2020CV000128

STATE OF WISCONSIN : CIRCUIT COURT :
TAVERN LEAGUE OF WISCONSIN,
INC., SAWYER COUNTY TAVERN
LEAGUE, INC., FLAMBEAU FOREST
INN LLC,

SAWYER COUNTY

Case No.
Code No(s). 30701, 30607 (Declaratory
Judgment; Administrative
Agency Review)

Plaintiffs,
v.
ANDREA PALM, in her official capacity
as Secretary-Designee of the Wisconsin
Department of Health Services,
1 West Wilson Street,
Madison, Wisconsin 53703,
WISCONSIN DEPARTMENT OF
HEALTH SERVICES,
1 West Wilson Street,
Madison, Wisconsin 53703, and
JULIA LYONS, in her official capacity
as Health Officer of Sawyer County
Sawyer County Health & Human Services
10610 Main Street, Suite 224
Hayward, WI 54834,
Defendants.
SUMMONS
THE STATE OF WISCONSIN,
To each person named above as a Defendant:

You are hereby notified that the Plaintiffs named above have filed a lawsuit or other legal
action against you. The Complaint, which is attached, states the nature and basis of the legal
action.
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Within forty-five (45) days of receiving this Summons, you must respond with a written
answer, as that term is used in Chapter 802 of the Wisconsin Statutes, to the Complaint. The
Court may reject or disregard an answer that does not follow the requirements of the statutes.
The answer must be sent or delivered to the Court, whose address is Sawyer County Courthouse,
10610 Main Street, Suite 74, Hayward, WI 54843, and to Godfrey & Kahn, S.C., Attention: Josh
Johanningmeier and Zachary Bemis, P.O. Box 2719, Madison, WI 53718. You may have an
attorney help or represent you.
If you do not provide an answer within forty-five (45) days, the Court may grant
judgment against you for the award of money or other legal action requested in the Complaint,
and you may lose your right to object to anything that is or may be incorrect in the Complaint. A
judgment may be enforced as provided by law. A judgment awarding money may become a lien
against any real estate you own now or in the future and may also be enforced by garnishment or
seizure of property.
Dated: October 13, 2020

Respectfully submitted,
GODFREY & KAHN, S.C.
Electronically signed by Josh Johanningmeier
Josh Johanningmeier (#1041135)
Zachary Bemis (#1094291)
One East Main Street, Suite 500
P.O. Box 2719
Madison, WI 53701-2719
Phone: 608-257-3911
Fax: 608-257-0609
Email: jjohanningmeier@gklaw.com
zbemis@gklaw.com
Attorneys for Plaintiffs

23005239.1
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STATE OF WISCONSIN : CIRCUIT COURT :
TAVERN LEAGUE OF WISCONSIN,
INC., SAWYER COUNTY TAVERN
LEAGUE, INC., FLAMBEAU FOREST
INN LLC,

SAWYER COUNTY

Case No.
Code No(s). 30701, 30607 (Declaratory
Judgment; Administrative
Agency Review)

Plaintiffs,
v.
ANDREA PALM, in her official capacity
as Secretary-Designee of the Wisconsin
Department of Health Services,
1 West Wilson Street,
Madison, Wisconsin 53703,
WISCONSIN DEPARTMENT OF
HEALTH SERVICES,
1 West Wilson Street,
Madison, Wisconsin 53703, and
JULIA LYONS, in her official capacity
as Health Officer of Sawyer County
Sawyer County Health & Human Services
10610 Main Street, Suite 224
Hayward, WI 54834,
Defendants.

COMPLAINT
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Plaintiffs Tavern League of Wisconsin, Inc. (“TLW”), Sawyer County Tavern League,
Inc. (“SCTL”), and Flambeau Forest Inn LLC (“Flambeau”) (collectively, “Plaintiffs”), by their
undersigned attorneys, hereby allege as follows:
INTRODUCTION
1.

This is an action challenging Emergency Order #3, issued by Department of

Health Services Secretary-Designee Andrea Palm on October 6, 2020. A copy of Emergency
Order #3 is attached as Exhibit 1.
2.

Emergency Order #3 applies to all “places that are open to the public” including

“rooms within a business location, store, or facility that allow members of the public to enter.”
Id. at 3. As such, it is a general order of general application within the meaning of Wis. Stat. §
227.01(13)—in other words, it is a rule.
3.

In order to promulgate a rule, DHS must follow the specific rulemaking

procedures detailed in Chapter 227 of the Wisconsin Statutes. Indeed, the Wisconsin Supreme
Court specifically underscored these requirements for DHS and Secretary-Designee Palm just
five months ago in Wisconsin Legislature v. Palm, 942 N.W.2d 900, 2020 WI 42 (2020), which
struck down DHS’s Emergency Order #28 for failing to follow those rulemaking procedures.
4.

Emergency Order #3 also purports to regulate businesses and public gatherings in

a manner nearly identical to portions of Emergency Order #28. Through both orders SecretaryDesignee Palm attempted to issue capacity restrictions on indoor locations to limit public
gatherings through the interpretation and implementation of Wis. Stat. § 252.02(3).
5.

Yet despite these abundant similarities, in issuing Emergency Order #3 last week,

Palm and DHS once again failed to follow any of Chapter 227’s rulemaking procedures—a move
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that brazenly flouts Chapter 227 and the Wisconsin Supreme Court’s specific direction in Palm.
Emergency Order #3 is therefore invalid and unenforceable.
PARTIES
6.

Plaintiff Tavern League of Wisconsin, Inc. is the largest hospitality industry trade

association in the State of Wisconsin, representing more than 5,000 bars, taverns, and
restaurants. TLW maintains its office at 2817 Fish Hatchery Road Fitchburg, Wisconsin 53713.
TLW regularly represents its members before the State Legislature, the Governor’s Office, and
various state agencies. TLW’s existing members, and any newly established bar or restaurant in
this state that might join the TLW, are directly impacted by capacity restrictions created by
Emergency Order #3. Pursuant to § 184.70, TLW has associational standing to assert this claim
on behalf of its members.
7.

Plaintiff Sawyer County Tavern League, Inc. is a local chapter of the TLW,

whose membership includes 41 bars, taverns, and restaurants in Sawyer County, Wisconsin.
SCTL holds monthly meetings at the establishments of its various members.
8.

Plaintiff Flambeau Forest Inn LLC is a bar, restaurant, and motel located at W980

County Road W, Winter, Wisconsin 54896 in Sawyer County.
9.

Defendant Andrea Palm is the Secretary-Designee of the Wisconsin Department

of Health Services and is sued in her official capacity. Defendant Palm issued Emergency Order
#3, which purports to institute capacity restrictions on Plaintiff Flambeau’s business and the
businesses of Plaintiffs TLW and SCTL members.
10.

Defendant Wisconsin Department of Health Services is charged with maintaining

a public health system under Wisconsin law and issued Emergency Order #3.
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Defendant Julia Lyons is the local public health officer for Sawyer County.

Wisconsin state statutes direct local public health officers to enforce communicable disease and
public health statutes and rules.
JURISDICTION AND VENUE
12.

This Court has jurisdiction to hear this case pursuant to Wis. Stat. §§ 227.40 and

806.04.
13.

Venue in this County is proper pursuant to Wis. Stat. §§ 227.40 and 801.50(3)(b)

because Plaintiffs SCTL and Flambeau are located in this County.
STATEMENT OF FACTS
Facts Related to Emergency Order #3
14.

On October 6, 2020, Defendant Palm issued Emergency Order #3, which took

effect October 8, 2020 at 8:00 a.m. and is currently scheduled to end on November 6, 2020.
15.

Emergency Order #3 enacts capacity restrictions that apply broadly to all “Public

Gatherings” in the state of Wisconsin, unless a specific exemption applies. Ex. 1 at 3.
16.

The Order defines “public gathering” to mean “an indoor event, convening, or

collection of individuals, whether planned or spontaneous, that is open to the public and brings
together people who are not part of the same household in a single room.” Id. The Order further
defines places “open to the public” to include “[r]ooms within a business location, store, or
facility that allow members of the public to enter” and “[t]icketed events where tickets are
available for free or for purchase by any individual or by any individual within a specific class of
people.” Id.
17.

Under the Order, “[p]ublic gatherings are limited to no more than 25% of the total

occupancy limits for the room or building, as established by the local municipality” or “[f]or
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indoor spaces without an occupancy limit for the room or building that is established by the local
municipality, such as a private residence, public gatherings are limited to no more than 10
people.” Id. at 3-4. Employees of a place open to the public are not excluded from the capacity
limits established in the Order. Id.
18.

Emergency Order #3 purports to be issued pursuant to authority under Wis. Stat. §

252.02(3). Id. at 3. Violations of Emergency Order #3 are punishable by a civil forfeiture of not
more than $500 per violation. Id. at 6 (citing Wis. Stat. § 252.25).
19.

Wis. Stat. § 227.24 provides various rulemaking procedures that must be followed

in promulgating an emergency rule. In promulgating Emergency Order #3, Defendants did not
follow the rulemaking procedures of Wis. Stat. § 227.24.
20.

On October 7, 2020, a senior coordinating attorney at the Wisconsin Legislative

Reference Bureau provided to Assembly Speaker Robin Vos a memorandum concluding that a
“court following the reasoning of Wisconsin Legislature v. Palm would likely require Emergency
Order #3, which limits public gatherings, to be promulgated as a rule.”
21.

The next day, on October 8, 2020, the same senior attorney provided to State

Senate Minority Leader Janet Bewley a memorandum noting that “even if enforceability of
Emergency Order #3 is questioned, the order remains in effect until one of the following occur:
1) a court issues an order enjoining DHS from enforcing Emergency Order #3 or an order ruling
the Emergency Order #3 unenforceable, 2) Secretary-Designee Palm voluntarily terminates the
order for any reason, or 3) the expiration date specified in the order, November 6, 2020, is
reached.
22.

Pursuant to Wis. Stat. § 227.26(2)(b), the Joint Committee for Review of

Administrative Rules (“JCRAR”), if it determines that a statement of policy or an interpretation
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of a statute meets the definition of a rule, may direct the agency to promulgate the statement or
interpretation as an emergency rule.
23.

On October 9, 2020, in response to the improper issuance of Emergency Order #3,

the JCRAR noticed an Executive Session pursuant to Wis. Stat. § 227.26(2)(b) to review
Emergency Order #3. On October 12, 2020, the JCRAR determined that “the policy statements
and interpretations of ch. 252, Stats., by the Department of Health Services, as described in
Sections 1. to 8. of Emergency Order #3, Limiting Public Gatherings (October 6, 2020), meet the
definition of a rule under Wis. Stat. § 227.01(13).” The JCRAR further “direct[ed] the agency to
promulgate such policy statements and interpretations as an emergency rule within 30 days.”
However, the action by the JCRAR does not suspend the enforcement of Emergency Order #3.
24.

In fact, Governor Evers doubled-down on Emergency Order #3, stating in a press

conference the next day: “There is no reason to have . . . a rule. We don’t have a rule prepared.
There is no reason to have a rule prepared because we have an emergency order that is in place
in the State of Wisconsin.” See Wis. Eye (Oct. 13, 2020),
https://wiseye.org/2020/10/13/wisconsin-dhs-media-briefing-on-covid-19-for-october-13/.
Facts Related to Plaintiffs
25.

Plaintiff Flambeau has been operating as bar, restaurant, and motel at its present

location in the Town of Winter since 1958 and under its present owners since 2013.
26.

Flambeau is operated by its two owners and three additional regular employees.

Flambeau does not have an established capacity restriction (and thus would be subject to the 10person capacity under Emergency Order #3). Flambeau’s dining space includes seating for 60
people, and its bar has seating for an additional 25 patrons.
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Since the emergence of COVID-19, Flambeau has suffered a substantial decrease

in business, in spite of shifting to provide take-out.
28.

Flambeau has also voluntarily decreased its capacity from 60 dining seats to 48 to

allow more socially distanced dining, including for their popular Friday fish fry and Saturday
prime rib specials.
29.

If Flambeau were forced to operate at a 10-person capacity, it could only include

five customers onsite with the five staff normally required to operate the bar and restaurant. This
would be approximately 5% of Flambeau’s normal seating capacity. Flambeau could not operate
profitably under these conditions and would be forced to discontinue its business operations.
30.

Plaintiff TLW represents more than 5,000 bars, taverns, and restaurants, dozens of

which are also members of Plaintiff SCTL. Plaintiff TLW regularly represents its members in
the state policy-making process, including in hearings on administrative rules and emergency
rules.
31.

Many of Plaintiff TLW’s members and approximately all of Plaintiff SCTL’s

members operate establishments without occupancy limits established by the local municipality.
Under Emergency Order #3, these establishments would be forced to limit their attendance to no
more than 10 people, regardless of the size of the establishment.
32.

Hundreds, if not thousands, of TLW’s members face the same business reality as

Flambeau: the capacity restrictions of Emergency Order #3 are so severe that, if it is enforced,
these members could not operate profitably and would be forced to discontinue business
operations.
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CAUSE OF ACTION
COUNT ONE – DECLARATORY RELIEF UNDER WIS. STAT. §§ 227.40 AND 804.06
33.

Plaintiffs reallege and incorporate by reference all of the allegations made above

as if they were fully set forth herein.
34.

Under Chapter 227 of the Wisconsin Statutes and the Wisconsin Supreme Court’s

decision in Palm, Emergency Order #3 is a rule because it is a general order of general
application
35.

Wis. Stat. § 227.24 provides various rulemaking procedures that must be followed

in promulgating an emergency rule.
36.

Emergency Order #3 was promulgated without compliance with statutory rule-

making procedures.
37.

The substantial rights of Plaintiffs have been prejudiced and they have been

harmed because Emergency Order #3 failed to comply with these rule-making procedures.
38.

This Court has authority to declare an agency rule invalid if the rule “violates

constitutional provisions or exceeds the statutory authority of the agency or was promulgated
without compliance with statutory rule-making procedures.” Wis. Stat. § 227.40(4)(a).
39.

Plaintiffs are therefore entitled to have Emergency Order #3 declared invalid.
REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully ask the Court to grant the following relief:
1.

A declaration that Emergency Order #3 is invalid;

2.

A temporary restraining order and temporary injunction barring enforcement of

Emergency Order #3, pending the final resolution of this case;
3.

A permanent injunction barring enforcement of Emergency Order #3; and
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Such other and/or additional relief as equity and the nature of the case may

require, including but not limited to the award of attorneys’ fees and costs.
Dated: October 13, 2020

Respectfully submitted,
GODFREY & KAHN, S.C.
Electronically signed by Josh Johanningmeier
Josh Johanningmeier (#1041135)
Zachary Bemis (#1094291)
One East Main Street, Suite 500
P.O. Box 2719
Madison, WI 53701-2719
Phone: 608-257-3911
Fax: 608-257-0609
Email: jjohanningmeier@gklaw.com
zbemis@gklaw.com
Attorneys for Plaintiffs

22998501.1
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Exhibit 1
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